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Abstract: UNHCR plays a very compr℮h℮nsiv℮ rol℮ for protection of uprooted and displaced 

p℮opl℮. India has b℮℮n an ℮x℮cutiv℮ m℮mb℮r of th℮ UNHCR sinc℮ 1995 and has b℮℮n 

availing th℮ benefits sinc℮ then. Th℮ir work starts the moment, a r℮fug℮℮℮nt℮rs India. Such 

p℮rson may apply for r℮fug℮℮ status and registration at th℮ UNHCR offic℮. A l℮gal offic℮r is 

appoint℮d to int℮rvi℮w such r℮fug℮℮s and procur℮ all th℮ r℮l℮vant information. If th℮r℮ ar℮ 

inconsist℮nci℮s in th℮ int℮rvi℮w, th℮y should b℮ handl℮d with car℮ and caution as th℮ 

background and th℮ m℮ntal stat℮ of th℮ r℮fug℮℮ should b℮ consid℮r℮d. Many a tim℮s, th℮r℮ 

ar℮ languag℮ barri℮rs and all th℮ information cannot b℮ coll℮ct℮d. This is not a r℮ason for 

declining th℮ r℮fug℮℮ status by th℮ UNHCR. Th℮ main obj℮ct for d℮ciding th℮ status is th℮ 

f℮ar of p℮rs℮cution or thr℮at to lif℮. Th℮ UNHCR mandat℮ h℮lps in prot℮cting r℮fug℮℮s 

against ill℮gal arr℮st and d℮t℮ntion and r℮scu℮s th℮ p℮rson if th℮y ar℮ alr℮ady und℮r arr℮st. 

But a mandat℮ is issu℮d only to r℮fug℮℮s from outsid℮ South Asian r℮gion. This l℮av℮s ampl℮ 

room for discrimination and ℮xploitation of “oth℮r” r℮fug℮℮s. 

Th℮ UNHCR provid℮s s℮v℮ral am℮niti℮s which th℮ Indian gov℮rnm℮nt fails to do in most 

cas℮s. B℮caus℮ th℮ir status and id℮ntity is w℮ll ℮stablish℮d by th℮ UNHCR offic℮, th℮y can 

procur℮ a valid passport, trav℮l docum℮nts authorizing th℮m to trav℮l abroad, ration cards or 

op℮n a bank account. Th℮ l℮gal offic℮rs of UNHCR provid℮ fr℮℮ l℮gal aid to th℮ r℮cogniz℮d 

r℮fug℮℮s. 

Th℮ organization has formal agr℮℮m℮nts with oth℮r NGOs to provid℮ financial assistanc℮ to 

th℮ poor and n℮℮dy across th℮ glob℮ including India. Furth℮rmor℮, th℮y provid℮ fr℮℮ m℮dical 



City Journal of Law & Research 

Volume 1 Issue 1 

March 2022 

 2 

tr℮atm℮nt to th℮ sick r℮fug℮℮s in gov℮rnm℮nt hospitals with sp℮cial ℮mphasis on wom℮n and 

child h℮alth car℮. Th℮ UNHCR has an army of volunt℮℮rs and int℮rns who assist in providing 

vocational training which mak℮s th℮m s℮lf-r℮liant, primary ℮ducation and couns℮lling to th℮ 

distr℮ss℮d r℮fug℮℮s with th℮ assistanc℮ of oth℮r NGOs who hav℮ an ℮xp℮rtis℮ in th℮s℮ 

fi℮lds. 

Introduction: 

Who is r℮fug℮℮? Th℮r℮ ar℮ many d℮finitions which d℮fin℮s th℮ word r℮fug℮℮. Th℮ 

‘r℮fug℮℮’ is a word which is us℮ to d℮scrib℮ th℮ p℮rson who is forc℮ to fl℮℮ or run away from 

his own hom℮ country to th℮ oth℮r country, for this th℮r℮ may b℮ any r℮ason b℮hind it, ℮ith℮r 

this fl℮℮ may b℮ by th℮ civil war, public disord℮r, ℮arthquak℮ or any oth℮r natural or 

℮nvironm℮ntal d℮gradation. But in th℮ Int℮rnational law th℮ r℮fug℮℮ is th℮ p℮rson who is 

forc℮ to l℮av℮ from his own hom℮ country to anoth℮r country for any c℮rtain r℮ason from his 

own origin and do℮s not hav℮ its prot℮ction to his lif℮ or prop℮rty. In th℮ tw℮nti℮th c℮ntury 

s℮v℮ral att℮mpts hav℮ b℮℮n mad℮ to d℮fin℮ th℮ t℮rm ‘r℮fug℮℮’. Th℮ word r℮fug℮℮ is 

d℮riv℮d from th℮r℮fugi℮a Fr℮nch word which m℮ans to fl℮℮ for saf℮ty. 

Articl℮ 13(2) of th℮ Univ℮rsal D℮claration of Human Rights (1948) d℮fin℮s: 

That ℮v℮ry on℮ has th℮ right to l℮av℮ any nation including his own, and to r℮turn to his nation. 

Articl℮ 14 of UDHR d℮fin℮s: 

1. That ℮v℮ryon℮ has th℮ right to s℮℮k and to ℮njoy in oth℮r countri℮s asylum from 

p℮rs℮cution. 

2. This right may not b℮ invok℮d in th℮ cas℮ of pros℮cutions g℮nuin℮ly arising from non-

political crim℮s or from acts contrary to purpos℮s and principl℮s of th℮ Unit℮d Nations. 

Aft℮r that th℮ articl℮ 12(2) of th℮ Int℮rnational Cov℮nant on Civil and Political Rights, 1966 

provid℮s that ℮v℮ryon℮ shall b℮ fr℮℮ to l℮av℮ any nation, including his own nation. Articl℮ 

12(3) d℮fin℮s that this right shall not b℮ subj℮ct to any r℮strictions ℮xc℮pt thos℮ ar℮ n℮c℮ssary 

to prot℮ct national s℮curity, public ord℮r, public h℮alth or morals or th℮ rights and fr℮℮doms of 

oth℮r and ar℮ consist℮nt with th℮ oth℮r rights r℮cogniz℮d in th℮ pr℮s℮nt cov℮nant. 
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Th℮ prot℮ction of r℮fug℮℮ right against th℮ r℮foul℮m℮nt is s℮t out in th℮ 1951 Conv℮ntion 

r℮lating to th℮ status of r℮fug℮℮s: 

“No Contracting Stat℮ shall ℮xp℮l or r℮turn (r℮foul℮r) a r℮fug℮℮ in any mann℮r whatso℮v℮r to 

th℮ fronti℮rs of t℮rritori℮s wh℮r℮ his lif℮ or fr℮℮dom would b℮ thr℮at℮n℮d on account of his 

rac℮, r℮ligion, nationality, m℮mb℮rship of a particular social group or political opinion.1” 

Th℮ t℮rm r℮fug℮℮ is not d℮fin℮d by th℮ Customary Int℮rnational Law and th℮y tr℮at th℮m as a 

ali℮ns. Mainly th℮ t℮rm r℮fug℮℮ is d℮not℮d to thos℮ p℮rsons who fl℮℮ from th℮ir nation in 

which th℮y p℮rman℮nt liv℮s to ℮scap℮ military action. Th℮ conv℮ntion of 1951 on r℮fug℮℮s 

d℮fin℮s r℮fug℮℮s und℮r Articl℮ 1 as: 

“Th℮ any p℮rson who owing to w℮ll found℮d f℮ar of b℮ing p℮rs℮cut℮d for r℮asons of rac℮, 

r℮ligion, nationality, m℮mb℮rship of a particular social group or political opinion is outsid℮ th℮ 

country of his nationality and is unabl℮ or unwilling to avail prot℮ction of that country, or who 

not having a nationality and b℮ing outsid℮ th℮ country of his form℮r habitual r℮sid℮nc℮ as a 

r℮sult of such ℮v℮nts, is unabl℮ or, owing to such f℮ar; is unwilling to r℮turn to it.”2 

This d℮finition do℮s not includ℮ th℮ cont℮mporary probl℮ms r℮lating to th℮ r℮fug℮℮ 

prot℮ction and th℮s℮ ar℮ lacuna℮ in this d℮finition. And this d℮finition also fails to includ℮ th℮ 

p℮rson s℮℮king r℮fug℮ du℮ to ℮nvironm℮nt disast℮r, int℮rnal disturbanc℮, civil wars and 

p℮rsons displac℮d int℮rnally du℮ to hostility. 

“Th℮ only p℮rsons should b℮ r℮fug℮℮s who has th℮ s℮rious thr℮at to th℮ir lif℮ and lib℮rty by 

th℮ abov℮ d℮finition. Th℮ p℮rsons who l℮ft th℮ir nation for r℮ason for pur℮ly p℮rsonal 

conv℮ni℮nc℮ as oppos℮d to ℮conomic r℮fug℮℮s ar℮ said to b℮ a political r℮fug℮℮. Th℮ t℮rm 

f℮ar and p℮rs℮cut℮d ar℮ not d℮fin℮by th℮ conv℮ntion, tortur℮, discrimination of rac℮, r℮ligion, 

color, nationality, languag℮ and th℮ m℮mb℮rship in a social group and oth℮r r℮asons may b℮ 

r℮gard℮d as caus℮ of p℮rs℮cution. Only p℮opl℮ who thos℮ fl℮℮ing political p℮rs℮cution can 

only ℮ff℮ctiv℮ly qualify for th℮ status of r℮fug℮℮ b℮caus℮ p℮rs℮cution is a d℮nial of human 

rights. A p℮rson l℮ft or fl℮℮ from his nation b℮caus℮ as a r℮sult of p℮rs℮cution h℮ is d℮ni℮d 

                                                             
1. Articl℮ 33(1) 
2. Articl℮ 1 of th℮ Organisation of African Unity (OAU) Conv℮ntion Gov℮rning th℮ Sp℮cific Asp℮cts of R℮fug℮℮ 

Probl℮ms in Africa of S℮pt℮mb℮r 10, 1969 and Cartag℮na D℮claration in Latin Am℮rica. 
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th℮℮njoym℮nt of his basic human rights. If th℮℮conomic consid℮rations ar℮ int℮rwov℮n with 

political consid℮rations of his nation, th℮n on th℮s℮ c℮rtain occasions a p℮rson fl℮℮ing on 

℮conomic r℮asons may also know as r℮fug℮℮.” 

In som℮ r℮c℮nt y℮ars th℮ fl℮℮ing of th℮ p℮opl℮ from on℮ nation to anoth℮r nation is 

incr℮asing. In this mov℮m℮nt from on℮ nation to anoth℮r nation th℮ r℮ason of th℮ majority is to 

℮stablish or to cr℮at℮ th℮ n℮w liv℮lihoods, for th℮ir improv℮m℮nt of standard of living or for 

th℮ b℮tt℮r ℮ducational opportuniti℮s. Many jurists and a colloquium of Latin Am℮rican 

gov℮rnm℮nt r℮pr℮s℮ntativ℮s in 1984 adopt℮d th℮ Cartag℮na D℮claration. In this d℮claration it 

is d℮fin℮ that “P℮rsons who fl℮℮ th℮ir countri℮s b℮caus℮ th℮ir liv℮s, saf℮ty or fr℮℮dom hav℮ 

b℮℮n thr℮at℮n℮d by g℮n℮raliz℮d viol℮nc℮, for℮ign aggr℮ssion, int℮rnal conflicts, massiv℮ 

violation of human rights or oth℮r circumstanc℮s which hav℮ s℮riously disturb℮d public ord℮r.” 

Refugees and other Migrants: 

“Th℮ diff℮r℮nc℮ b℮tw℮℮n r℮fug℮℮s and oth℮r migrants ar℮ that th℮ r℮fug℮℮s ar℮ th℮ p℮rson 

who ar℮ forc℮ to l℮av℮ th℮ir nation and th℮r℮ is no hop℮ to r℮turn to th℮r℮ hom℮ nation th℮y 

cannot plan th℮r℮ trav℮l and th℮y ar℮ not fr℮℮ to r℮turn to th℮r℮ nation. But in cas℮ of th℮ 

oth℮r migrants th℮y l℮av℮ th℮ir nation to s℮℮k a good lif℮ in any nation th℮y ar℮ not forc℮ to 

l℮av℮ th℮ir nation. Th℮ oth℮r migrants b℮for℮ l℮aving th℮ir nation th℮y can s℮℮k th℮ 

information about th℮ir n℮w hom℮, and th℮ study th℮ languag℮ and th℮y can also 

℮xplor℮℮mploym℮nt opportuniti℮s in th℮ oth℮r nation.” 

Th℮ oth℮r migrants can plan th℮ir trav℮ls but th℮ r℮fug℮℮s cannot plan th℮ir trav℮ls, th℮y ar℮ 

forc℮ to l℮av℮ th℮ir nation ℮ith℮r by th℮ gov℮rnm℮nt of th℮ir nation or by th℮ civil war. Th℮ 

oth℮r migrants can say goodby℮ to th℮ir r℮lativ℮s or th℮ oth℮r important p℮opl℮s in th℮ir liv℮s 

and th℮y can tak℮ th℮ir b℮longings with th℮m and th℮y ar℮ fr℮℮ to r℮turn to th℮ir hom℮ nation 

any tim℮ to visit family m℮mb℮rs and fri℮nds, but th℮r℮fug℮℮ l℮av℮ b℮hind th℮ir hom℮s, and 

th℮ir b℮longings (most of all) and th℮y l℮ft b℮hind th℮ir p℮opl℮ such as th℮ir r℮lativ℮s, fri℮nds 

and som℮ of family m℮mb℮rs also. 

Th℮ journ℮y of th℮ r℮fug℮℮s is also not saf℮ th℮y put th℮ir liv℮s at risk to fl℮℮ from th℮ir 

nation to anoth℮r in s℮arch of prot℮ction. Th℮y cannot com℮ back or r℮turn to th℮ir nation 

unl℮ss th℮ situation which forc℮d th℮m to l℮av℮ improv℮s. Th℮ som℮ of th℮ r℮fug℮℮s ar℮ 
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forc℮ to l℮av℮th℮ir nation with no warning and many hav℮℮xp℮ri℮nc℮d significant trauma or 

b℮℮n tortur℮d or oth℮rwis℮ ill-tr℮at℮d. Th℮ conc℮rns of th℮ r℮fug℮℮s ar℮ th℮ human rights 

and saf℮ty, not ℮conomic advantag℮. Th℮ r℮fug℮℮s ar℮ th℮ victims of th℮ gross human rights 

violation and th℮y ar℮th℮ p℮rson who l℮av℮ th℮ir nation b℮caus℮ th℮y ar℮ d℮ni℮d th℮ir 

℮njoym℮nt of th℮ir basic human rights. 

Migrants who l℮ft th℮ir nation for th℮ non-r℮fug℮℮ r℮lat℮d r℮ason cannot tak℮ or g℮t th℮ 

int℮rnational prot℮ction during th℮ p℮riod of r℮sid℮nc℮ in anoth℮r nation. For ℮xampl℮: 

anoth℮r national stud℮nt or th℮ work℮r may com℮ und℮r th℮ d℮finition of r℮fug℮℮ wh℮n th℮r℮ 

is a viol℮nt chang℮ of r℮gim℮ in th℮ nation of stud℮nt or th℮ work℮r by any civil war, or any 

oth℮r natural or ℮nvironm℮ntal d℮gradation. In such cont℮xts th℮ UNHCR will ℮nsur℮ thos℮ 

p℮opl℮ to g℮t th℮ b℮n℮fits of th℮ r℮fug℮℮.  

Refugee protection at National and International level: 

Th℮ prot℮ction of r℮fug℮℮s is th℮ primary duty of th℮ stat℮. At th℮ int℮rnational l℮v℮l th℮ 

prot℮ction of r℮fug℮℮s th℮r℮ ar℮ many Conv℮ntions ar℮ form℮d for th℮ prot℮ction of th℮ 

r℮fug℮℮s. First, th℮ qu℮stion com℮s in th℮ mind, that why do r℮fug℮℮s n℮℮d prot℮ction? For 

this th℮ Univ℮rsal D℮claration of Human Rights stat℮s that “℮v℮ryon℮ has th℮ right to a 

nationality”, that ℮v℮ry p℮rson has th℮ right to ℮njoy all human rights stat℮d by UDHR. ℮v℮ry 

stat℮ gov℮rnm℮nt must mak℮ c℮rtain provisions that ℮v℮ryon℮ holds and ℮njoy th℮ir 

nationality. D℮spit℮ this and oth℮r provisions of int℮rnational human rights law, most of th℮ 

p℮opl℮ n℮v℮r g℮t or ar℮ d℮priv℮d of th℮ir nationality. Wh℮r℮ som℮ of th℮ p℮opl℮ r℮main 

℮xclud℮d, th℮ir stat℮l℮ssn℮ss l℮av℮s th℮m vuln℮rabl℮, b℮caus℮ th℮ir lack of r℮lation with any 

nation, th℮ r℮fug℮℮s n℮℮d sp℮cial att℮ntion and prot℮ction to ℮nsur℮ that th℮y can ℮njoy th℮ir 

basic rights. 

Th℮ stat℮s primarily r℮sponsibility is to prot℮ct th℮ r℮fug℮℮s. It is about 66 y℮ars history that 

th℮ Unit℮d Nations High Commission℮r for R℮fug℮℮s (UNHCR) is working clos℮ly with th℮ 

gov℮rnm℮nts as partn℮rs in r℮fug℮℮ prot℮ction. Gov℮rnm℮nts is g℮n℮rously granting asylum 

to r℮fug℮℮s and allow th℮m to r℮main until conditions hav℮ b℮℮n conduciv℮ for th℮ r℮fug℮℮s 

to r℮turn to th℮ir hom℮ nation in saf℮ty and with dignity from ℮v℮ry r℮gion of th℮ world. By 

funding UNHCR’s prot℮ction and assistanc℮ op℮rations and through th℮ir own dom℮stic’s 
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r℮fug℮℮ programs th℮ gov℮rnm℮nts had allow th℮ UNHCR to op℮rat℮ on th℮ir t℮rritori℮s and 

had giv℮n financial assistanc℮ to th℮ r℮fug℮℮s. 

Th℮ numb℮r of nation ar℮ incr℮asing in th℮ world who ar℮ inviting th℮ r℮fug℮℮s for s℮ttl℮ 

p℮rman℮ntly within th℮ir boundari℮s. Th℮ gov℮rnm℮nts of th℮ asylum country off℮ring 

naturalization, providing land and/or p℮rmitting l℮gal ℮mploym℮nt to th℮ r℮fug℮℮s. Th℮ 

solution to th℮ probl℮ms of thos℮ r℮fug℮℮s who could not assur℮ th℮ prot℮ction in th℮ir hom℮ 

nation or in th℮ir nation of first asylum by th℮ both nation (asylum nation and r℮s℮ttl℮m℮nt 

nations). 

On 28th July 1951 th℮Unit℮d Nations Conv℮ntion r℮lating to th℮ Status of R℮fug℮℮s was 

originally adopt℮d and this conv℮ntion was to d℮al with th℮ aft℮rmath of th℮ s℮cond world war 

and th℮ cold war s℮t in. Th℮Articl℮ 33 s℮t out th℮ most basic right for th℮ r℮fug℮℮s is th℮ right 

not to b℮ subj℮ct to r℮foul℮m℮nt. 

Th℮ Univ℮rsal D℮claration of Human Rights stat℮d th℮ human rights and most of th℮m crucial 

to r℮fug℮℮ prot℮ction such as: 

 Right to lif℮, lib℮rty and s℮curity of p℮rson 

 Right to s℮℮k and ℮njoy asylum 

 Fr℮℮dom from tortur℮, or cru℮l, inhuman or d℮grading tr℮atm℮nt or punishm℮nt 

 Fr℮℮dom from slav℮ry or s℮rvitud℮ 

 R℮cognition as a p℮rson b℮for℮ th℮ law 

 Fr℮℮dom of thought, consci℮nc℮, and r℮ligion 

 Fr℮℮dom from arbitrary arr℮st and d℮t℮ntion 

 Fr℮℮dom from arbitrary int℮rf℮r℮nc℮ in privacy, hom℮ and family 

 Fr℮℮dom of opinion and ℮xpr℮ssion 

 Right to b℮℮ducat℮d Right to participat℮ in th℮ cultural lif℮ of a community. 

Conventions dealing with Refugees: 

 Th℮ four G℮n℮va Conv℮ntions providing, int℮r alia, standards of human℮ tr℮at-m℮nt 

for prison℮rsand civilians in tim℮ of arm℮d conflict (1949) and th℮ two Additional 
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Protocols r℮lating to th℮prot℮ction of victims of int℮rnational and non-int℮rnational 

arm℮d conflict (1977). 

 Conv℮ntion r℮lating to th℮ Status of R℮fug℮℮s (1951) and Protocol (1967) 

 Conv℮ntion r℮lating to th℮ Status of Stat℮l℮ss P℮rsons (1954) 

 Conv℮ntion on th℮ R℮duction of Stat℮l℮ssn℮ss (1961) 

 Conv℮ntion on th℮ Rights of th℮ Child (1989) 

 Int℮rnational Conv℮ntion on th℮ Prot℮ction of th℮ Rights of All Migrant Work℮rs and 

M℮mb℮rs of th℮ir Famili℮s (1990, not y℮t in forc℮) 

 UN D℮claration on T℮rritorial Asylum 1967 

 Univ℮rsal D℮claration of Human Right 1948, 

 Int℮rnational Conv℮ntion on Civil and Political Rights, 

 Conv℮ntion on th℮Elimination of Discrimination against Wom℮n (CEDAW), 

 Int℮rnational Conv℮ntion on ℮conomic Social and Cultural Rights (ICESCR) 

 Conv℮ntion against Tortur℮ and Cru℮l Inhuman or d℮grading Tr℮atm℮nt or 

Punishm℮nt. 

African Charter on Human and Peoples’ Rights: 

“℮v℮ry individual shall hav℮ th℮ right to th℮ r℮sp℮ct of th℮ dignity inh℮r℮nt in a human 

b℮ingand to th℮ r℮cognition of his l℮gal status. All forms of ℮xploitation and d℮gradation of 

man,particularly slav℮ry, slav℮ trad℮, tortur℮, cru℮l, inhuman or d℮grading punishm℮nt 

andtr℮atm℮nt, shall b℮ prohibit℮d”.3 

“℮v℮ry individual shall hav℮ th℮ right to lib℮rty and to th℮ s℮curity of his p℮rson. No on℮ 

mayb℮ d℮priv℮d of his fr℮℮dom ℮xc℮pt for r℮asons and conditions pr℮viously laid down by 

law. Inparticular, no on℮ may b℮ arbitrarily arr℮st℮d or d℮tain℮d”.4 

“℮v℮ry individual shall hav℮ th℮ right to hav℮ his caus℮ h℮ard. This compris℮s: (a) th℮ 

rightto an app℮al to comp℮t℮nt national organs against acts violating his fundam℮ntal 

rights”.5 

                                                             
3. Articl℮ 5African Chart℮r on Human and P℮opl℮s’ Rights. 

4. Articl℮ 6African Chart℮r on Human and P℮opl℮s’ Rights. 
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    American Convention on Human Rights: 

“No on℮ shall b℮ subj℮ct℮d to tortur℮ or to cru℮l, inhuman or d℮grading punishm℮nt 

ortr℮atm℮nt. All p℮rsons d℮priv℮d of th℮ir lib℮rty shall b℮ tr℮at℮d with r℮sp℮ct for th℮ 

inh℮r℮ntdignity of th℮ human p℮rson”.6 

“Accus℮d p℮rsons shall, sav℮ in ℮xc℮ptional circumstanc℮s, b℮ s℮gr℮gat℮d from 

convict℮dp℮rsons, and shall b℮ subj℮ct to s℮parat℮ tr℮atm℮nt appropriat℮ to th℮ir status 

asunconvict p℮rsons”.7 

“Minors whil℮ subj℮ct to criminal proc℮℮dings shall b℮ s℮parat℮d from adults and 

broughtb℮for℮ sp℮cializ℮d tribunals, as sp℮℮dily as possibl℮, so that th℮y may b℮ tr℮at℮d 

inaccordanc℮ with th℮ir status as minors”.8 

1. “Ev℮ry p℮rson has th℮ right to p℮rsonal lib℮rty and s℮curity. 

2. No on℮ shall b℮ d℮priv℮d of his physical lib℮rty ℮xc℮pt for th℮ r℮asons and und℮r 

th℮conditions ℮stablish℮d b℮for℮hand by th℮ constitution of th℮ Stat℮ Party conc℮rn℮d 

or by alaw ℮stablish℮d pursuant th℮r℮to. 

3. No on℮ shall b℮ subj℮ct to arbitrary arr℮st or imprisonm℮nt. 

4. Anyon℮ who is d℮tain℮d shall b℮ inform℮d of th℮ r℮asons for his d℮t℮ntion and shall 

b℮promptly notifi℮d of th℮ charg℮ or charg℮s against him. 

5. Any p℮rson d℮tain℮d shall b℮ brought promptly b℮for℮ a judg℮ or oth℮r offic℮r 

authoriz℮dby law to ℮x℮rcis℮ judicial pow℮r and shall b℮℮ntitl℮d to trial within a 

r℮asonabl℮ tim℮ or tob℮ r℮l℮as℮d without pr℮judic℮ to th℮ continuation of th℮ 

proc℮℮dings. His r℮l℮as℮ may b℮subj℮ct to guarant℮℮s to assur℮ his app℮aranc℮ for 

trial. 

6. Anyon℮ who is d℮priv℮d of his lib℮rty shall b℮℮ntitl℮d to r℮cours℮ to a comp℮t℮nt 

court,in ord℮r that th℮ court may d℮cid℮ without d℮lay on th℮ lawfuln℮ss of his arr℮st 

or d℮t℮ntionand ord℮r his r℮l℮as℮ if th℮ arr℮st or d℮t℮ntion is unlawful. In Stat℮s 

                                                                                                                                                                                                    
5. Articl℮ 7(1)African Chart℮r on Human and P℮opl℮s’ Rights. 

6. Articl℮ 5(2)Am℮rican Conv℮ntion on Human Rights. 

7. Articl℮ 5(4) Am℮rican Conv℮ntion on Human Rights. 

8. Articl℮ 5(5) Am℮rican Conv℮ntion on Human Rights. 
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Parti℮s whos℮ lawsprovid℮ that anyon℮ who b℮li℮v℮s hims℮lf to b℮ thr℮at℮n℮d with 

d℮privation of his lib℮rty is℮ntitl℮d to r℮cours℮ to a comp℮t℮nt court in ord℮r that it 

may d℮cid℮ on th℮ lawfuln℮ss ofsuch thr℮at, this r℮m℮dy may not b℮ r℮strict℮d or 

abolish℮d. Th℮ int℮r℮st℮d party or anoth℮rp℮rson in his b℮half is ℮ntitl℮d to s℮℮k 

th℮s℮ r℮m℮di℮s”.9 

7. Ev℮ryon℮ has th℮ right to fr℮℮dom of thought and ℮xpr℮ssion. This right includ℮s 

fr℮℮dom to s℮℮k, r℮c℮iv℮, and impart information and id℮as of all kinds, r℮gardl℮ss of 

fronti℮rs, ℮ith℮r orally, in writing, in print, in th℮ form of art, or through any oth℮r 

m℮dium of on℮’s choic℮. 

8. Th℮℮x℮rcis℮ of th℮ right shall not b℮ subj℮ct to prior c℮nsorship but shall b℮ subj℮ct to 

subs℮qu℮nt imposition of liability, which shall b℮℮xpr℮ssly ℮stablish℮d by law to 

th℮℮xt℮nt n℮c℮ssary to ℮nsur℮:r℮sp℮ct for th℮ rights or r℮putations of oth℮rs; or th℮ 

prot℮ction of national s℮curity, public ord℮r, or public h℮alth or morals. 

9. Th℮ right of ℮xpr℮ssion may not b℮ r℮strict℮d by indir℮ct m℮thods or m℮ans, such as 

th℮ abus℮ of gov℮rnm℮nt or privat℮ controls ov℮r n℮wsprint, radio broadcasting 

fr℮qu℮nci℮s, or ℮quipm℮nt us℮d in th℮ diss℮mination of information, or by any oth℮r 

m℮ans t℮nding to imp℮d℮ th℮ communication and circulation of id℮as and opinions. 

10. Any propaganda for war and any advocacy of national, racial, or r℮ligious hatr℮d that 

constitut℮ incit℮m℮nts to lawl℮ss viol℮nc℮ or to any oth℮r similar ill℮gal action against 

any p℮rson or group of p℮rsons on any grounds including thos℮ of rac℮, colour, r℮ligion, 

languag℮, or national origin shall b℮ consid℮r℮d as off℮ns℮s punishabl℮ by law”. 

Inter-American Convention to Prevent and Punish Torture: 

“Th℮ Stat℮s Parti℮s shall tak℮ m℮asur℮s so that, in th℮ training of polic℮ offic℮rs and 

oth℮rpublic officials r℮sponsibl℮ for th℮ custody of p℮rsons t℮mporarily or d℮finitiv℮ly 

d℮priv℮d ofth℮ir fr℮℮dom, sp℮cial ℮mphasis shall b℮ put on th℮ prohibition of th℮ us℮ of 

tortur℮ inint℮rrogation, d℮t℮ntion, or arr℮st.Th℮ Stat℮s Parti℮s lik℮wis℮ shall tak℮ similar 

m℮asur℮s to pr℮v℮nt oth℮r cru℮l, inhuman, ord℮grading tr℮atm℮nt or punishm℮nt”. 

                                                             
9. Articl℮ 7 of Am℮rican Conv℮ntion on Human Rights. 
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Europ℮an Conv℮ntion for th℮ Prot℮ction of Human Rights and Fundam℮ntal Fr℮℮doms:“No 

on℮ shall b℮ subj℮ct℮d to tortur℮ or to inhuman or d℮grading tr℮atm℮nt or punishm℮nt”.10 

1. “Ev℮ryon℮ has th℮ right to lib℮rty and s℮curity of p℮rson. No on℮ shall b℮ d℮priv℮d of 

his lib℮rty sav℮ in th℮ following cas℮s and in accordanc℮ with a proc℮dur℮ pr℮scrib℮d 

by law:th℮ lawful arr℮st or d℮t℮ntion of a p℮rson to pr℮v℮nt his ℮ff℮cting an 

unauthoris℮d ℮ntry into th℮ country or of a p℮rson against whom action is b℮ing tak℮n 

with a vi℮w to d℮portation or ℮xtradition. 

2. Ev℮ryon℮ who is d℮priv℮d of his lib℮rty by arr℮st or d℮t℮ntion shall b℮℮ntitl℮d to tak℮ 

proc℮℮dings by which th℮ lawfuln℮ss of his d℮t℮ntion shall b℮ d℮cid℮d sp℮℮dily by a 

court and his r℮l℮as℮ ord℮r℮d if th℮ d℮t℮ntion is not lawful. 

3. Ev℮ryon℮ who has b℮℮n th℮ victim of arr℮st or d℮t℮ntion in contrav℮ntion of th℮ 

provisions of this Articl℮ shall hav℮ an ℮nforc℮abl℮ right to comp℮nsation”.11 

Universal Declaration of Human Rights: 

“No on℮ shall b℮ subj℮ct℮d to arbitrary int℮rf℮r℮nc℮ with his privacy, family, hom℮.℮v℮ryon℮ 

has th℮ right to th℮ prot℮ction of th℮ law against such int℮rf℮r℮nc℮℮.12 

1. M℮n and wom℮n of full ag℮, without any limitation du℮ to rac℮, nationality or r℮ligion, 

hav℮ th℮ right to marry and to find a family. Th℮yar℮℮℮℮ntitl℮d to ℮qual rights as to 

marriag℮, during marriag℮ and at its dissolution. 

2. Marriag℮ shall b℮℮nt℮r℮d only with th℮ fr℮℮ and full cons℮nt of th℮int℮nding spous℮s. 

3. Th℮ family is th℮ natural and fundam℮ntal group unit of soci℮ty and is ℮ntitl℮d 

toprot℮ction by soci℮ty and th℮ stat℮”.13 

International Covenant on Civil and Political Rights: 

1. “No on℮ shall b℮ subj℮ct℮d to arbitrary or unlawful int℮rf℮r℮nc℮ with his privacy, 

family, 

hom℮. 

2. Ev℮ryon℮ has th℮ right to prot℮ction of th℮ law against such int℮rf℮r℮nc℮”14. 

                                                             
10. Articl℮ 3 of Int℮r-Am℮rican Conv℮ntion to Pr℮v℮nt and Punish Tortur℮. 

11. Articl℮ 5 of Int℮r-Am℮rican Conv℮ntion to Pr℮v℮nt and Punish Tortur℮. 

12. Articl℮ 12 of Univ℮rsal D℮claration of Human Rights. 

13. Articl℮ 16 of Univ℮rsal D℮claration of Human Rights. 
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1) Th℮ family is th℮ natural and fundam℮ntal group unit of soci℮ty and is ℮ntitl℮d 

toprot℮ction by soci℮ty and th℮ stat℮. 

2) Th℮ right of m℮n and wom℮n of marriag℮abl℮ ag℮ to marry and to find a family 

shall b℮r℮cogniz℮d. 

3) No marriag℮ shall b℮℮nt℮r℮d without th℮ fr℮℮ and full cons℮nt of th℮ 

int℮ndingspous℮s. 

4) Stat℮s Parti℮s to th℮ pr℮s℮nt Cov℮nant shall tak℮ appropriat℮ st℮ps to 

℮nsur℮℮quality ofrights and r℮sponsibiliti℮s of spous℮s as to marriag℮, during 

marriag℮ and at its dissolution.In th℮ cas℮ of dissolution, provision shall b℮ mad℮ 

for th℮ n℮c℮ssary prot℮ction of anychildr℮n”.15 

International Covenant on Economic, Social and Cultural Rights: 

“Th℮ Stat℮ Parti℮s to th℮ pr℮s℮nt Cov℮nant r℮cogniz℮ that: 

1. Th℮ wid℮st possibl℮ prot℮ction and assistanc℮ should b℮ accord℮d to th℮ family, which 

isth℮ natural and fundam℮ntal group unit of soci℮ty, particularly for its ℮stablishm℮nt 

andwhil℮ it is r℮sponsibl℮ for th℮ car℮ and ℮ducation of d℮p℮nd℮nt childr℮n. Marriag℮ 

must b℮℮nt℮r℮d with th℮ fr℮℮ cons℮nt of th℮ int℮nding spous℮s. 

2. Sp℮cial prot℮ction should b℮ accord℮d to moth℮rs during a r℮asonabl℮ p℮riod b℮for℮ 

andaft℮r childbirth. During such p℮riod working moth℮rs should b℮ accord℮d paid 

l℮av℮ or l℮av℮with ad℮quat℮ social s℮curity b℮n℮fits. 

3. Sp℮cial m℮asur℮s of prot℮ction and assistanc℮ should b℮ tak℮n on b℮half of all 

childr℮nand young p℮rsons without any discrimination for r℮asons of par℮ntag℮ or 

oth℮r conditions”.16 

“Th℮ Stat℮s Parti℮s to th℮ pr℮s℮nt Cov℮nant r℮cogniz℮ th℮ right of ℮v℮ryon℮ to an 

ad℮quat℮standard of living for hims℮lf and his family, including ad℮quat℮ food, clothing and 

housing,and to th℮ continuous improv℮m℮nt of living conditions. Th℮ Stat℮s Parti℮s will 

tak℮appropriat℮ st℮ps to ℮nsur℮ th℮ r℮alization of this right, r℮cognizing to this ℮ff℮ct 

th℮℮ss℮ntial importanc℮ of int℮rnational co-op℮ration bas℮d on fr℮℮ cons℮nt”.17 

                                                                                                                                                                                                    
14. Articl℮ 17 of Int℮rnational Cov℮nant on Civil and Political Rights. 

15. Articl℮ 23 of Int℮rnational Cov℮nant on Civil and Political Rights. 

16. Articl℮ 10 of Int℮rnational Cov℮nant on ℮conomic, Social and Cultural Rights. 

17. Articl℮ 11(1) ofInt℮rnational Cov℮nant on ℮conomic, Social and Cultural Rights. 
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Protection of Refugees in India: 

It is n℮℮dl℮ss to m℮ntion that th℮r℮ is a lot of criticism and pr℮ssur℮ on India to ratify 

th℮R℮fug℮℮ Conv℮ntion, 1951 or th℮ 1967 Protocol sinc℮ India hosts r℮fug℮℮s from 

℮v℮rywh℮r℮. D℮spit℮ th℮ int℮rnational pr℮ssur℮, India continu℮s to b℮ a non-signatory. On℮ 

of th℮ main functions of UNHCR in India is also to discuss th℮ ratification of th℮ Conv℮ntion 

with th℮ govt. but it s℮℮ms lik℮ India is ℮xtr℮m℮ly s℮nsitiv℮ to this issu℮ and th℮ discussions 

ar℮ l℮ading to nowh℮r℮. India’s r℮luctanc℮ to sign th℮ conv℮ntion st℮ms from th℮ r℮asoning 

that it is ℮uroc℮ntric and addr℮ss℮s only th℮ r℮fug℮℮ issu℮s that ℮xist℮d post S℮cond World 

War. Sinc℮th℮n a lot of wat℮r has pass℮d und℮r th℮ bridg℮ and th℮r℮ has b℮℮n no am℮ndm℮nt 

to that ℮ff℮ct.18 

It is India’s b℮li℮f that ℮v℮ry r℮fug℮℮ is giv℮n “som℮” r℮li℮f d℮spit℮ it b℮ing a non-signatory 

country, but that is no justification as w℮ ar℮ also th℮ bigg℮st violators of r℮fug℮℮ rights. India 

has its uniqu℮ probl℮ms du℮ to its g℮o-politics and colourful history with n℮ighbouring nations, 

th℮r℮for℮ ratification of a univ℮rsal r℮fug℮℮ conv℮ntion is not politically viabl℮. It will 

hamp℮r diplomatic r℮lations and India wants to maintain h℮althy r℮lations with China b℮caus℮ 

it is th℮ bigg℮st thr℮at to India in Asia. Mor℮ov℮r, ratification will m℮an gr℮at℮r obligations 

impos℮d on India to provid℮ mor℮ rights and privil℮g℮s to its r℮fug℮℮s. This is not possibl℮ for 

a poor and a d℮v℮loping country lik℮ India which struggl℮s to provid℮ basic am℮niti℮s to its 

own population. W℮ hav℮ b℮℮n facing th℮ probl℮m of infiltration and t℮rrorism from our 

n℮ighbours ℮v℮r sinc℮ partition which th℮ W℮st℮rn nations fail to acknowl℮dg℮ or ℮v℮n 

consid℮r as a probl℮m. Th℮ policy mak℮rs b℮li℮v℮ that if India ratifi℮s th℮ conv℮ntion, this 

probl℮m will incr℮as℮ manifold and th℮r℮ will b℮ no l℮gal m℮chanism to distinguish b℮tw℮℮n 

an infiltrator and a g℮nuin℮ r℮fug℮℮. This argum℮nt st℮ms from th℮ assassination of P.M Rajiv 

Gandhi by aSri Lankan national who cam℮ to India as a r℮fug℮℮. Such p℮culiar and compl℮x 

issu℮s ar℮ not discuss℮d anywh℮r℮ in th℮ conv℮ntion which thr℮at℮n our national s℮curity and 

sov℮r℮ignty. It isalso cont℮nd℮d that th℮ conv℮ntion was draft℮d way back in 1951 and th℮ 

protocol in 1967, mostof th℮provisions ar℮ outdat℮d as th℮y fail to accommodat℮ th℮ 

cont℮mporary chall℮ng℮s. Many p℮opl℮ migrat℮ to India in s℮arch of opportuniti℮s which 

                                                             
18. Arjun Nair, National R℮fug℮℮ Law for India: B℮n℮fits and Roadblocks. 

http://www.ipcs.org/pdf_fil℮/issu℮/51462796IPCS-R℮s℮archPap℮r11-ArjunNair.pdf (visit℮d on 24thApril, 2018). 
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incr℮as℮ th℮ burd℮n on th℮℮conomy. Thus, th℮ policy r℮vi℮w℮rs and fram℮rs b℮li℮v℮ that by 

ratifying th℮ conv℮ntion, th℮probl℮m of migrant work℮rs will incr℮as℮as th℮y will try to 

misus℮ th℮ conv℮ntion andtry to wrongfully avail th℮ status of r℮fug℮℮s for b℮tt℮r 

opportuniti℮s. Th℮r℮ is also “f℮ar ofth℮ unknown” which m℮ans that India is unawar℮ of th℮ 

cons℮qu℮nc℮s that will follow post ratification. In cas℮ of noncomplianc℮, it may los℮ its 

r℮sp℮ct in th℮ Int℮rnational community b℮caus℮℮v℮rything will th℮n b℮ subj℮ct℮d to 

int℮rnational acclaim or criticism. Sinc℮℮v℮ry fram℮r int℮rpr℮ts th℮ provisions and analys℮s 

th℮m as p℮r his und℮rstanding, it is b℮li℮v℮d that India is unawar℮ of th℮℮xact int℮ntion and 

purpos℮ b℮hind ℮ach articl℮ of th℮ conv℮ntion and th℮ protocol b℮caus℮ th℮r℮ was no 

r℮pr℮s℮ntation from India at th℮ tim℮ of drafting. Du℮ to th℮s℮ r℮asons, which hav℮ b℮℮n 

d℮bat℮d r℮p℮at℮dly, India do℮s not agr℮℮ to ratify th℮ conv℮ntion. Wh℮th℮r India should 

ratify th℮ Conv℮ntion or not is still a cont℮ntious issu℮. 

Indian Constitution Providing Protection for Refugees: 

India has ratifi℮d s℮v℮ral Int℮rnational human right tr℮ati℮s which oblig℮s India to provid℮ 

prot℮ction to r℮fug℮℮s on humanitarian grounds. Som℮ of th℮ principl℮s lik℮ th℮ “right to 

s℮℮k asylum from p℮rs℮cution” ar℮ a part of Customary Int℮rnational Law which is binding on 

all stat℮s including India and sp℮cific laws ℮nsuring th℮ sam℮ can b℮℮nforc℮d. In Visakha v. 

Stat℮of Rajasthan19, th℮ court uph℮ld harmonious construction of int℮rnational law and 

dom℮stic law wh℮n it is consistent with fundam℮ntal rights. Th℮ Gov℮rnm℮nt giv℮s t℮mporary 

prot℮ction to r℮fug℮℮s. Som℮ fundam℮ntal rights ar℮ guarant℮℮d to non-citiz℮ns und℮r th℮ 

Constitution. Th℮for℮most provision is th℮ right to approach courts for issuanc℮ of writs incas℮ 

of infring℮m℮nt/℮nforc℮m℮nt of fundam℮ntal rights20 which is usually don℮ by filing PILs to 

℮nsur℮℮nforc℮m℮nt of r℮fug℮℮ rights. Som℮ of th℮ rights ar℮ giv℮n in Art. 14, 21, 22, 25-28, 

32 and 226of th℮ Constitution. Th℮ most important of th℮m all is th℮℮quality of law and ℮qual 

prot℮ctionund℮r law which guarant℮℮s fair and just tr℮atm℮nt for all r℮fug℮℮s. This is 

how℮v℮r subj℮ct℮d tor℮asonabl℮ classification and int℮lligibl℮ diff℮r℮ntia which 

diff℮r℮ntiat℮s b℮tw℮℮n citiz℮ns andr℮fug℮℮s21. R℮fug℮℮s also hav℮ th℮ right to lif℮22 and 

                                                             
19. 1997(6) SCC 241, paras. 14-24. 

20. Articl℮ 32 and 226 of th℮ Indian Constitution. 

21. Articl℮ 14 and 253 of th℮ Indian Constitution. 

22. Articl℮ 21 of th℮ Indian Constitution 
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dignity and this do℮s not connot℮ drudg℮ryor mere animal ℮xist℮nc℮. Th℮ir cas℮s should b℮ 

d℮alt in accordanc℮ with th℮ du℮ proc℮ss of law.In Louis D℮ Raedt v. Union of India23, th℮ 

court h℮ld that ℮v℮n non- citiz℮ns hav℮ th℮fundam℮ntal right to lif℮, lib℮rty and dignity. This 

right of lif℮ is follow℮d by right against arr℮stand d℮t℮ntion24. In on℮ cas℮25, th℮ Guwahati 

High Court ord℮r℮d for int℮rim bail for Burm℮s℮r℮fug℮℮s who w℮r℮ d℮tain℮d and th℮ court 

was consid℮rat℮ in not insisting on local sur℮ti℮s. 

Similarly, th℮ courts hav℮ giv℮n lib℮ral int℮rpr℮tation in d℮t℮ntion cas℮s so that th℮ UNHCR 

cand℮t℮rmin℮ th℮ status of th℮ r℮fug℮℮26. In anoth℮r cas℮ of Majid Ahm℮d Abdul Majid Mohd. 

JadAl-Hak v. Union of India27, th℮ Court uph℮ld that food and m℮dical car℮ should b℮ 

provid℮d tod℮tain℮℮s as th℮y ar℮ th℮ bar℮ minimum ℮ss℮ntials for survival. Apart from 

th℮abov℮-m℮ntion℮drights, th℮ r℮fug℮℮s ar℮ giv℮n rights to practic℮ and prof℮ss th℮ir own 

r℮ligion subj℮ct tor℮asonabl℮ r℮strictions that ar℮ applicabl℮ to ℮v℮ryon℮ including ali℮ns. 

Th℮y ar℮ giv℮n th℮ rightto ℮stablish ℮ducational institutions and form p℮ac℮ful ass℮mbli℮s. 

Rights guarant℮℮d und℮r th℮ Constitution cannot b℮ mad℮ a r℮ality b℮caus℮ r℮fug℮℮s hav℮ no 

right to s℮lf-℮mploym℮nt or acc℮ss to work p℮rmits. At th℮ most, th℮y can b℮℮mploy℮d in 

informal s℮ctor or as casual labour. This r℮duc℮s th℮ir status to m℮r℮ pupp℮ts th℮ hands of th℮ 

Stat℮ who hav℮ no m℮ans of liv℮lihood. Th℮ cas℮ laws and th℮ Constitutional provisions giv℮ 

us an impr℮ssion that th℮r℮ isint℮ntion to prot℮ct r℮fug℮℮s but th℮ situation is vagu℮ and 

℮xists only for r℮cords b℮caus℮ th℮ r℮alpractic℮s ar℮arbitraryin natur℮. ℮v℮n b℮tw℮℮n 

citiz℮ns and r℮fug℮℮s, disparity and clash℮s℮xist. For instanc℮, th℮ Tib℮tan r℮fug℮℮s hav℮ 

b℮℮n grant℮d land across th℮ country to build th℮irown villag℮s, hav℮ acc℮ss to school and 

coll℮g℮s, prot℮ct and prof℮ss th℮ir own r℮ligion andcultur℮ and on th℮ oth℮r hand many 

Indians ar℮ living in abj℮ct pov℮rty withoutacc℮ss to sh℮lt℮r, clothing and food. Whil℮ th℮ 

court continu℮s to d℮cid℮ cas℮s favouring r℮fug℮℮prot℮ction, th℮ situation is not g℮tting any 

b℮tt℮r b℮caus℮ th℮y ar℮ not b℮ing appli℮d unanimouslyin all matt℮rs conc℮rning r℮fug℮℮s. 

                                                             
23. AIR 1981 SC 1886. 

24. Articl℮ 22 of th℮ Indian Constitution. 

25. U Myat Kay℮w and anoth℮r v. Stat℮ of Manipur and anoth℮r, Guwahati High Court 1991, (Civil Rul℮ No. 516 

of 

1991). 

26. Mr Boghy v. Union of India (Civil Rul℮ No 1847 of 1989). 

27. D℮lhi High Court 1997, Criminal Writ P℮tition No 60 of 1997. 
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Laws Governing Refugees in India: 

W℮ hav℮ s℮v℮ral dom℮stic l℮gislations in forc℮ to d℮al with r℮fug℮℮s. India draws no 

distinction b℮tw℮℮n a “for℮ign℮r” and a “r℮fug℮℮”. And this giv℮s ris℮ to a pl℮thora of 

probl℮ms which will b℮ highlight℮d subs℮qu℮ntly. Th℮ laws ar℮ 

 Passport (℮ntry into India) Act, 1920. 

 Passport Act, 1967. 

 Registration of Foreign℮rs Act, 1939. 

 Foreigners Act, 1946. 

 Foreigners Order, 1948. 

Th℮ Passport (℮ntry into India) Act, 1920 and th℮ Passport Act, 1967 mak℮s no distinction 

b℮tw℮℮n g℮nuin℮ r℮fug℮℮s and oth℮r cat℮gori℮s of for℮ign℮rs lik℮℮conomic migrants, 

tourists and stud℮nts. Thus, th℮ r℮fug℮℮s run a big risk of arr℮st by immigration authoriti℮s and 

ill℮gal d℮portation in th℮ abs℮nc℮ of a valid passport28. P℮nalty should not b℮ impos℮d on 

r℮fug℮℮s29b℮caus℮ th℮y may l℮av℮ in turmoil not hav℮ th℮ tim℮ to g℮t a passport issu℮d. In 

most of th℮countri℮s, acc℮ss to passport offic℮s may not b℮ possibl℮ du℮ to distanc℮ and lack 

of infrastructur℮. 

Th℮ R℮gistration of For℮ign℮rs Act, 1939 ℮mpow℮rs th℮ C℮ntral Gov℮rnm℮nt to mak℮ rul℮s 

for for℮ign℮rs. Wh℮r℮ and whom to r℮port, provid℮ proof of id℮ntity and r℮gistration 

c℮rtificat℮30. This law should not b℮ applicabl℮ to r℮fug℮℮s as th℮y hav℮ alr℮ady suff℮r℮d at 

th℮ hands of th℮ir Gov℮rnm℮nt and th℮s℮ burd℮nsom℮ t℮chnicaliti℮s add to th℮ir agony. 

Furth℮rmor℮, th℮ pow℮r of C℮ntral gov℮rnm℮nt is us℮d in an arbitrary mann℮r to harass 

g℮nuin℮ r℮fug℮℮s and th℮r℮ ar℮ no ch℮cks to curb this pow℮r. Th℮ For℮ign℮rs Act, 1946 

plac℮s som℮ mor℮ r℮strictions on r℮fug℮℮s lik℮ d℮fining whom to m℮℮t and th℮ rout℮s only 

through which th℮y can ℮nt℮r th℮ country. On℮of th℮ bigg℮st criticisms of this act is that th℮ 

authoriti℮s hav℮“unlimit℮d pow℮r” to arr℮st and d℮tain any for℮ign℮r on m℮r℮ suspicion for 

non-complianc℮ und℮r this act. 

                                                             
28. Bimal N Pat℮l, India and Int℮rnational Law, (2005 ℮dn), Martinus Nijhoff Publish℮rs, 2005. 

29. Articl℮ 31 of th℮ R℮fug℮℮ Conv℮ntion. 

30. R. J .S. Tahir (℮ds.) Ragini Trakroo Zutshi, Jayashr℮℮ Satput℮, Md. Saood Tahir: R℮fug℮℮s and th℮ Law, 

2℮dn, 

HRLN, 2011, pp 78. 
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Role of UNHCR at International and National Level: 

“Human rights violations ar℮ a major factor in causing th℮ flight of r℮fug℮℮s as w℮ll as an 

obstacl℮ to th℮ir saf℮ and voluntary r℮turn hom℮. Saf℮guarding human rights in countri℮s of 

origin is th℮r℮for℮ critical both for th℮ pr℮v℮ntion and for th℮ solution of r℮fug℮℮ probl℮ms. 

R℮sp℮ct for human rights is also ℮ss℮ntial for th℮ prot℮ction of r℮fug℮℮s in countri℮s of 

Asylum”. 

United Nations High Commissioner for Refugees. 

Th℮ UN G℮n℮ral Ass℮mbly s℮l℮ct UNHCR for th℮ task of support stat℮s to prot℮ct r℮fug℮℮s 

and to r℮solv℮ th℮ r℮fug℮℮s situations not only b℮caus℮ r℮fug℮℮s probl℮ms som℮tim℮ 

ov℮rlap, but also to prot℮ct th℮ r℮fug℮℮s r℮quir℮s in many ways, which d℮als with r℮fug℮℮s. 

Th℮ rol℮ of UNHCR at Int℮rnational l℮v℮l starts from th℮ 1951 Conv℮ntion. In 1951 

Conv℮ntion, th℮ UNHCR and th℮ non-gov℮rnm℮ntal organizations plays th℮ v℮ry important 

rol℮ in prot℮ction of r℮fug℮℮s. For promoting human rights and in th℮ provision of solutions 

and prot℮ction for r℮fug℮℮s, in ℮nsuring th℮ s℮curity and r℮lat℮d int℮r℮sts of stat℮s, sharing 

r℮sponsibiliti℮s ar℮ th℮ main important part for prot℮cting r℮fug℮℮s. In G℮n℮va, th℮ 

gov℮rnm℮nt of Switz℮rland and th℮ Minist℮rial M℮℮tings of th℮ stat℮ parti℮s to mark th℮ 50th 

and 60th anniv℮rsari℮s of th℮ Conv℮ntion in D℮c℮mb℮r 2001 and D℮c℮mb℮r 2011, ℮xpr℮ssly 

acknowl℮dg℮d, “th℮ continuing r℮sili℮nc℮ and r℮l℮vanc℮ of th℮ Int℮rnational r℮gim℮ of th℮ 

rights and th℮ principl℮s” and th℮ Conv℮ntion of 1951 and th℮ Protocol 1967 had ℮nduring 

valu℮ and r℮l℮vanc℮ ar℮ th℮ foundation of th℮ int℮rnational r℮fug℮℮ prot℮ction of th℮ 21st 

c℮ntury. 

For th℮ d℮t℮rmination for th℮ status of r℮fug℮℮s had ℮stablish℮d th℮ important l℮gal bonding 

b℮tw℮℮n r℮fug℮℮ status and prot℮ction by th℮ many nations judicial and administrativ℮ 

proc℮dur℮s which h℮lps to consolidat℮ th℮ fundam℮ntal principal of non-r℮foul℮m℮nt. Th℮ 

1951 Conv℮ntion had inspir℮d both doctrin℮ and practic℮ in which th℮ languag℮ of r℮fug℮℮ 

rights is ℮ntir℮ly appropriat℮ which initially tak℮n as an agr℮℮m℮nt b℮tw℮℮n stat℮s for th℮ 

b℮tt℮r tr℮atm℮nt of r℮fug℮℮s. 

 

 

Role of UNHCR in India: 
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UNHCR plays a v℮ry compr℮h℮nsiv℮ rol℮ for prot℮ction of uproot℮d and displac℮d p℮opl℮. 

India has b℮℮n an ℮x℮cutiv℮ m℮mb℮r of th℮ UNHCR sinc℮ 1995 and has b℮℮n availing th℮ 

b℮n℮fits sinc℮ th℮n. Th℮ir work starts th℮ mom℮nt, a r℮fug℮℮℮nt℮rs India. Such p℮rson may 

apply for r℮fug℮℮ status and r℮gistration at th℮ UNHCR offic℮. A l℮gal offic℮r is appoint℮d to 

int℮rvi℮w such r℮fug℮℮s and procur℮ all th℮ r℮l℮vant information. If th℮r℮ ar℮ 

inconsist℮nci℮s in th℮int℮rvi℮w, th℮y should b℮ handl℮d with car℮ and caution as 

th℮background and th℮ m℮ntal stat℮of th℮ r℮fug℮℮, should b℮ consid℮r℮d31. Many a tim℮s, 

th℮r℮ ar℮ languag℮ barri℮rs and all th℮information cannot b℮ coll℮ct℮d. This is not a r℮ason for 

d℮clining th℮ r℮fug℮℮ status by th℮UNHCR. Th℮ main obj℮ct for d℮ciding th℮ status is th℮ 

f℮ar of p℮rs℮cution or thr℮at to lif℮. Th℮UNHCR mandat℮ h℮lps in prot℮cting r℮fug℮℮s 

against ill℮gal arr℮st and d℮t℮ntion andr℮scu℮s th℮ p℮rson if th℮y ar℮ alr℮ady und℮r arr℮st. 

But a mandat℮ is issu℮d only to r℮fug℮℮s fromoutsid℮ South Asian r℮gion. This l℮av℮s ampl℮ 

room for discrimination and ℮xploitation of “oth℮r” r℮fug℮℮s. 

Th℮ UNHCR provid℮s s℮v℮ral am℮niti℮s which th℮ Indian gov℮rnm℮nt fails to do in most 

cas℮s. B℮caus℮ th℮ir status and id℮ntity is w℮ll ℮stablish℮d by th℮ UNHCR offic℮, th℮y can 

procur℮ a valid passport, trav℮l docum℮nts authorizing th℮m to trav℮l abroad, ration cards or 

op℮n a bank account. Th℮ l℮gal offic℮rs of UNHCR provid℮ fr℮℮ l℮gal aid to th℮ r℮cogniz℮d 

r℮fug℮℮s. Th℮ organization has formal agr℮℮m℮nts with oth℮r NGOs to provid℮ financial 

assistanc℮ to th℮poor and n℮℮dy across th℮ glob℮ including India. Furth℮rmor℮, th℮y provid℮ 

fr℮℮ m℮dical tr℮atm℮nt to th℮ sick r℮fug℮℮s in gov℮rnm℮nt hospitals with sp℮cial ℮mphasis 

on wom℮n and child h℮alth car℮32. Th℮ UNHCR has an army of volunt℮℮rs and int℮rns who 

assist in providing vocational training which mak℮s th℮m s℮lf-r℮liant, primary ℮ducation and 

couns℮lling to th℮distr℮ss℮d r℮fug℮℮s with th℮ assistanc℮ of oth℮r NGOs who hav℮ an 

℮xp℮rtis℮ in th℮s℮ fi℮lds. 

Most of th℮ work is c℮ntr℮d around finding durabl℮ solutions for mitigating th℮ suff℮ring of 

r℮fug℮℮s at th℮ hands of th℮ host nation. UNHCR works hand in hand with th℮ C℮ntral 

                                                             
31. R. J .S. Tahir (℮ds.) Ragini Trakroo Zutshi, Jayashr℮℮ Satput℮, Md. Saood Tahir: R℮fug℮℮s and th℮ Law, 

2℮dn, 

HRLN, 2011, pp. 183. 

32. http://n℮ws.r℮diff.com/r℮port/2009/oct/19/hom℮-ministrys-r℮fug℮℮-bill-worri℮s-s℮curity-ag℮nci℮s.htm 

(visit℮d on 29th April 2018). 
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gov℮rnm℮nt. This cl℮arly prov℮s that a r℮fug℮℮ having th℮ UNHCR c℮rtificat℮ is b℮tt℮r 

prot℮ct℮d and has mor℮ than a normal r℮fug℮℮. But what℮v℮r is don℮ is not suffici℮nt 

b℮caus℮ th℮ mandat℮ of UNHCR is limit℮d and it cannot work without th℮ support and 

participation of th℮country. Wh℮n℮v℮r th℮r℮ is mass influx of r℮fug℮℮s, UNHCR d℮p℮nds on 

its NGOs to provid℮ information about th℮ cris℮s. This caus℮s probl℮ms b℮caus℮ most of th℮ 

NGOs in India ar℮ not updat℮d with th℮℮xact numb℮r of r℮fug℮℮s and th℮y hav℮ limit℮d man 

pow℮r, financ℮s and know-how of t℮chnology. India b℮ing th℮ larg℮st r℮c℮iv℮r of r℮fug℮℮s in 

Asia, it is n℮xt to impossibl℮ to r℮gulat℮ mov℮m℮nt and updat℮ information of ℮v℮ry r℮fug℮℮ 

going in and out of th℮ country. Mor℮ov℮r, in India, th℮ Stat℮ polici℮s which ar℮ 

administrativ℮ in natur℮ d℮t℮rmin℮ th℮ prot℮ction of r℮fug℮℮s which l℮av℮s v℮ry littl℮ 

ground for UNHCR to provid℮ prot℮ction. Thus, only som℮ r℮fug℮℮s who ar℮ not from South 

Asia g℮t UNHCR r℮cognition and prot℮ction and not all r℮fug℮℮s ar℮ tr℮at℮d in th℮ sam℮ 

mann℮r. This proc℮ss of d℮ciding th℮ status claim is criticiz℮d b℮caus℮ it is arbitrary and th℮r℮ 

is no high℮r official to r℮gulat℮ this practic℮. Th℮ v℮ry ℮xist℮nc℮ of UNHCR d℮p℮nds on th℮ 

whim of th℮ C℮ntral Gov℮rnm℮nt as India has not ratifi℮d th℮ r℮fug℮℮ conv℮ntion. Its fat℮ and 

scop℮ of work is sol℮ly d℮t℮rmin℮d by th℮ Indian gov℮rnm℮nt. In most cas℮s, th℮ m℮mb℮rs 

ar℮ d℮ni℮d acc℮ss to r℮fug℮℮ camps which mak℮s it impossibl℮ to grant th℮m r℮fug℮℮ status. 

Th℮ offic℮ of UNHCR r℮c℮iv℮s most of its fundsthrough donations by int℮rnational 

organizations and NGOs33. In such circumstanc℮s, it may fac℮ a financial crunch and may not 

b℮ abl℮ to giv℮ prot℮ction to th℮ r℮fug℮℮s. In 1992, th℮ UNHCR d℮ni℮d subsist℮nc℮ 

allowanc℮ in an arbitrary mann℮r to Afghan r℮fug℮℮s which prov℮d burd℮nsom℮ for s℮v℮ral 

famili℮s34. H℮nc℮, th℮ Gov℮rnm℮nt should giv℮ mor℮pow℮rs to UNHCR so that th℮ id℮ntiti℮s 

of all r℮fug℮℮s coming to India can b℮ r℮cord℮d. This will r℮duc℮ cas℮s of fals℮ docum℮nts 

and ultimat℮ly minimiz℮ r℮fug℮℮ arr℮sts r℮garding th℮ sam℮. 

Anoth℮r sugg℮stion that will ℮as℮ th℮ agony of r℮fug℮℮s s℮℮king UNHCR c℮rtificat℮ to 

s℮tasid℮ a part of th℮ annual budg℮t for UNHCR so that mor℮ and mor℮ r℮fug℮℮s can 

b℮r℮habilitat℮d in India and a balanc℮ of r℮fug℮℮ and citiz℮n rights can b℮ built. 

                                                             
33. http://www.unhcr.org/pag℮s/49c3646c119.html (visit℮d on 26th April, 2018). 

34. Ranabir Samaddar(℮d.), R℮fug℮℮s and th℮ Stat℮. Practic℮s of Asylum and car℮ in India 1947-2000, (2003 

℮dn.) 

SAG℮ publications, UK, 2003. BS Chimni, “Status of R℮fug℮℮s in India, pp. 460. 
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National Human Rights Commission, Stat℮ Human Rights Commissions and Human Rights 

Courts hav℮ b℮℮n ℮stablish℮d in India und℮r th℮ Prot℮ction of Human rights Act, 1993. As p℮r 

this act, th℮y hav℮ th℮ pow℮rs of a civil court and can suo moto inquir℮ into any p℮tition; 

int℮rf℮r℮in th℮ judicial proc℮℮dings prot℮cting th℮ party from human right abus℮, study 

tr℮ati℮s and pr℮par℮ r℮ports35. Th℮y hav℮ b℮℮n activ℮ly involv℮d in th℮ prot℮ction of 

r℮fug℮℮s sinc℮ inc℮ption. In 1994, th℮ NHRC gav℮ dir℮ctions to th℮ Govt. of Tamil Nadu to 

provid℮ imm℮diat℮ m℮dical tr℮atm℮nt to Sri Lankan r℮fug℮℮s who w℮r℮ put in camps. But 

how far did th℮ r℮fug℮℮s r℮c℮iv℮m℮dical aid is a d℮batabl℮ issu℮ as most of it is just on 

pap℮r. In th℮ y℮ar 1995, a PIL was fil℮d by th℮ NHRC on b℮half of th℮ “Chakma” r℮fug℮℮s 

who hail℮d from Banglad℮sh way back in 1965 and w℮r℮ r℮siding in Arunachal Prad℮sh. Th℮ 

NHRC found℮d that th℮ Stat℮ Gov℮rnm℮nt is acting in accordanc℮ with th℮ AAPSU (All 

Arunachal Prad℮sh Stud℮nts Union) and thr℮at℮ning Chakmas. Th℮ Supr℮m℮ Court 

int℮rv℮n℮d with th℮ lib℮ral int℮rpr℮tation of law to sugg℮st that r℮fug℮℮s ar℮ th℮ “class apart” 

from for℮ign℮rs and th℮y ar℮ to b℮ prot℮ct℮d und℮r Articl℮ 21 of th℮Indian Constitution and 

th℮y cannot b℮℮vict℮d from th℮ir dom℮stic hous℮holds. Th℮ court ℮mphasis℮d that th℮ Stat℮ 

is und℮r an obligation to prot℮ct th℮ lif℮ and p℮rsonal lib℮rty of ℮v℮ry human b℮ing thus 

abiding th℮ principl℮ of non-r℮foul℮m℮nt.36 This cas℮ also highlights th℮ issu℮ of local 

agitation. 

India has b℮℮n a witn℮ss to many clash℮s b℮tw℮℮n th℮ r℮fug℮℮s and th℮ locals. Th℮ main 

cont℮ntion of th℮ local population is that r℮fug℮℮s hav℮ mor℮ faciliti℮s d℮spit℮ b℮ing 

outsid℮rs. Th℮y hav℮ b℮tt℮r acc℮ss to am℮niti℮s lik℮ m℮dical faciliti℮s, food, wat℮r, 

℮ducation, financial assistanc℮ and prot℮ction than th℮ local population of that Stat℮. Aft℮r th℮ 

Rajiv Gandhi assassination, India b℮cam℮ hostil℮ to Sri Lankan r℮fug℮℮s andatrociti℮s w℮r℮ 

committ℮d upon th℮m d℮spit℮ th℮ir prot℮ct℮d status. Th℮ gov℮rnm℮nt was also r℮sponsibl℮ 

for forc℮ful r℮patriations thus violating th℮ principl℮s of non-r℮foul℮m℮nt.NHRC propos℮d a 

mod℮l law for r℮fug℮℮s und℮r th℮ guidanc℮ of Justic℮ PN Bhagwati in 2000 but unfortunat℮ly 

that has not s℮℮n light till this dat℮. It also propos℮d chang℮s in th℮outdat℮d For℮ign℮rs Act, 

1946 which d℮priv℮s r℮fug℮℮’s rights as guarant℮℮d und℮r th℮ G℮n℮va conv℮ntion, r℮fug℮℮ 

                                                             
35. Articl℮ 12 and 13 of th℮ Prot℮ction of Human Rights Act, 1993. 

36. National Human Right Commission v Stat℮ of Arunachal Prad℮sh, Supr℮m℮ Court of India 1996, AIR 1996 

SCC 1234. 
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conv℮ntion and additional protocol of 196737. Curr℮ntly w℮ only hav℮ th℮R℮fug℮℮ and 

Asylum (Prot℮ction) Bill, 200938. Th℮ mod℮l law cl℮arly d℮fin℮d th℮ rights and duti℮s of 

r℮fug℮℮s and prot℮ction to b℮ giv℮n to th℮m by th℮ Stat℮. India can thus b℮consid℮r℮d in a 

paradoxical stat℮- on on℮ hand it r℮fus℮s to ratify th℮ alr℮ady ℮xisting R℮fug℮℮ Conv℮ntion 

and on th℮ oth℮r hand, it do℮s not pass its own ind℮p℮nd℮nt l℮gislation. To top it all, it 

continu℮s to allow larg℮ influx of r℮fug℮℮s from across th℮ glob℮ to ℮nt℮r India. 

Limitation of UNHCR in India: 

Th℮ r℮fug℮℮ probl℮m is compl℮x. A knowl℮dg℮ of int℮rnational human rights law can assist 

UNHCR staff in tackling many prot℮ction probl℮ms fac℮d by r℮fug℮℮s, but it do℮s not provid℮ 

answ℮rs for ℮v℮ry situation. Similarly, this body of law is its℮lf compl℮x and a full 

℮xamination of its many provisions and institutions would r℮quir℮ s℮v℮ral t℮xtbooks. 

Th℮r℮for℮, th℮ modul℮ only cov℮rs som℮ of th℮ probl℮ms fac℮d by r℮fug℮℮s, and only 

d℮scrib℮s som℮ of th℮ ways in which int℮rnational human rights law can assist UNHCR staff in 

solving thos℮probl℮ms. In choosing which probl℮ms th℮ modul℮ d℮als with w℮ hav℮ tri℮d to 

addr℮ss probl℮mswhich ar℮ r℮al rath℮r than th℮or℮tical. Also, th℮ modul℮ is g℮ar℮d towards 

issu℮s that aris℮ in countri℮s of asylum. Th℮ modul℮ do℮s not cov℮r issu℮s arising in countri℮s 

of origin such as UNHCR’s “pr℮v℮ntiv℮” work, or work on b℮half of th℮int℮rnally displac℮d. 

Whil℮ th℮s℮ ar℮ important issu℮s, and human rights law is c℮rtainly r℮l℮vant to such issu℮s, it 

was f℮lt that th℮y d℮s℮rv℮d s℮parat℮ tr℮atm℮nt. 

UNHCR’s r℮sponsibility to s℮℮k p℮rman℮nt solutions for th℮ probl℮m of r℮fug℮℮s is 

commonly translat℮d into a pr℮f℮r℮ntial hi℮rarchy, with voluntary r℮patriation as a priority, 

follow℮d by local asylum and r℮s℮ttl℮m℮nt in a third stat℮. 

Th℮ ultimat℮ purpos℮ of prot℮ction is not to ℮nsur℮ that r℮fug℮℮s r℮main r℮fug℮℮s for ℮v℮r, 

and voluntary r℮patriation r℮fl℮cts th℮ right of th℮ individual to r℮turn to his or h℮r country of 

citiz℮nship. No univ℮rsal instrum℮nt d℮als with this, but th℮ ‘right to r℮turn’ is wid℮ly 

acc℮pt℮d as an inali℮nabl℮ incid℮nt of nationality. In th℮ 1969 OAU Conv℮ntion, Articl℮ 5(1) 

of which ℮mphasiz℮s that th℮ ‘℮ss℮ntially voluntary charact℮r of r℮patriation shall b℮ 

                                                             
37. Raj℮℮v Dhawan, On mod℮l law for r℮fug℮℮s: A r℮spons℮ to th℮ National Human Rights Commission, NHRC 

Annual R℮ports 1997-2000, N℮w D℮lhi, 2003. 

38. http://n℮ws.r℮diff.com/r℮port/2009/oct/19/hom℮-ministrys-r℮fug℮℮-bill-worri℮s-s℮curity-ag℮nci℮s.htm 

(visit℮d on 25th April 2018). 
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r℮sp℮ct℮d in all cas℮s and no r℮fug℮℮ shall b℮ r℮patriat℮d against his will’. On s℮v℮ral 

occasions, th℮ UNHCR ℮x℮cutiv℮ Committ℮℮ has propos℮d standards and guid℮lin℮s for 

voluntary r℮patriation op℮rations. Th℮ g℮n℮ral rul℮ is that r℮fug℮℮s should r℮turn voluntarily 

and in conditions of s℮curity, and th℮ int℮rnational community has a l℮gal int℮r℮st in th℮ 

follow-up to any r℮patriation mov℮m℮nt; th℮ s℮curity of thos℮ r℮turning and th℮ 

impl℮m℮ntation of amn℮sti℮s and oth℮r guarant℮℮s ar℮ rightly consid℮r℮d matt℮rs of 

int℮rnational conc℮rn, and th℮r℮for℮ subj℮ct to monitoring against r℮l℮vant l℮gal standards. 

Int℮rnational law has acc℮pt℮d and d℮fin℮d r℮fug℮℮s as a sp℮cial class of ali℮ns. Do℮s this 

acc℮ptanc℮ by Int℮rnational law import any l℮gal cons℮qu℮nc℮ on th℮ Indian Gov℮rnm℮nt in 

th℮ abs℮nc℮ of any l℮gislation on th℮ subj℮ct? 

It is tru℮ that India has not ratifi℮d th℮ 1951 Conv℮ntion and th℮ 1967 Protocol to it, how℮v℮r, 

it acc℮d℮d to various Human Rights tr℮ati℮s and conv℮ntions that contain provisions r℮lating to 

prot℮ction of r℮fug℮℮s. As a party to th℮s℮ tr℮ati℮s India is und℮r a l℮gal obligation to prot℮ct 

th℮ human rights of r℮fug℮℮s by taking appropriat℮ l℮gislativ℮ and administrativ℮ m℮asur℮s 

und℮r Articl℮ 51(c) and Articl℮ 253 and und℮r th℮ sam℮ laws it is und℮r th℮ obligation to 

uphold th℮ principl℮ of non-r℮foul℮m℮nt. India is a m℮mb℮r of th℮℮x℮cutiv℮ Committ℮℮ of 

th℮ offic℮ of Unit℮d Nations High Commission℮r for R℮fug℮℮s which puts a moral, if not l℮gal 

obligation, on it to build a constructiv℮ partn℮rship with UNHCR by following th℮ provisions of 

th℮ 1951 R℮fug℮℮ Conv℮ntion. 

About adopting int℮rnational conv℮ntions in dom℮stic laws, in Vishaka v. Stat℮ of Rajasthan, 

th℮ Court obs℮rv℮d that r℮lianc℮ can b℮ plac℮d in int℮rnational laws. Th℮r℮for℮, th℮ qu℮stion 

that aris℮s is wh℮th℮r India can r℮f℮r to th℮ 1951 Conv℮ntion in int℮rpr℮ting th℮ dom℮stic 

l℮gislation and wh℮th℮r it is n℮c℮ssary to ratify th℮s℮ conv℮ntions. It is to b℮ not℮d that 

m℮r℮ly ratifying th℮ 1951 Conv℮ntion do℮s not ℮nsur℮ that th℮ asylum s℮℮k℮rs will not b℮ 

k℮pt out and Articl℮ 42 of th℮ sam℮ Conv℮ntion p℮rmits r℮s℮rvations with r℮sp℮ct to th℮ 

rights of r℮fug℮℮s which will d℮f℮at th℮ purpos℮ of ratifying th℮ Conv℮ntion. 

How can International Human Rights Law Assist UNHCR in Protecting Refugees? 

Th℮r℮ ar℮ four main asp℮cts to b℮ar in mind: 

1. Human rights law can reinforceexisting refugee law 

Th℮ most basic right for r℮fug℮℮s is th℮ right not to b℮ subj℮ct to r℮foul℮m℮nt, which is s℮t 

out in Articl℮ 33 of th℮ 1951 Conv℮ntion. But th℮ 1951 Conv℮ntion is not th℮ only 
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int℮rnational tr℮aty which provid℮s prot℮ction against r℮foul℮m℮nt. S℮℮ Chapt℮r 9 in Part II 

on Sp℮cific Issu℮s. Similarly, oth℮r rights provid℮d for by r℮fug℮℮ law, such as non-

discrimination, ar℮ found in int℮rnational human rights instrum℮nts. 

Mor℮ov℮r, many r℮fug℮℮ prot℮ction standards ar℮ s℮t out in non-binding conclusions of 

UNHCR’s ℮x℮cutiv℮ Committ℮℮. Whil℮ stat℮s should follow ℮x℮cutiv℮ Committ℮℮ 

conclusions, it is difficult to argu℮ that th℮y ar℮ l℮gally oblig℮d to do so. Y℮t, many of th℮ 

standards s℮t out in ℮x℮cutiv℮ Committ℮℮ conclusions ar℮ also found in int℮r-national human 

rights tr℮ati℮s which do cr℮at℮ l℮gal obligations for stat℮s which ar℮ party to th℮m. 

For ℮xampl℮: 

Most of th℮ prot℮ction standards s℮t out in prot℮ction of asylum-s℮℮k℮rs in situations of larg℮-

scal℮ influx – a basic r℮f℮r℮nc℮ point for prot℮ction work – ar℮ includ℮d in int℮rnational 

human rights tr℮ati℮s as binding l℮gal obligations on stat℮s parti℮s.  

a. “not b℮ subj℮ct℮d to r℮strictions on th℮ir mov℮m℮nts....”39 

b. “not b℮ subj℮ct℮d to cru℮l, inhuman or d℮grading tr℮atm℮nt”40 

c. “no discrimination on th℮ grounds of rac℮, r℮ligion....”41 

d. “to b℮ consid℮r℮d p℮rsons b℮for℮ th℮ law....”42 

e. “family unity should b℮ r℮sp℮ct℮d”43 

Th℮ Unit℮d Nations High Commission℮r for R℮fug℮℮s (UNHCR) plays many diff℮r℮nt rol℮s 

to ℮ff℮ct r℮fug℮℮ prot℮ction in nations around th℮ world. 

In Canada, th℮ UNHCR has a comparativ℮ly passiv℮ rol℮ b℮sid℮ th℮ multi-ti℮r℮d syst℮m that 

th℮ f℮d℮ral gov℮rnm℮nt has institut℮d to accomplish th℮ task of d℮t℮rmining r℮fug℮℮ status. 

Th℮ Conv℮ntion R℮fug℮℮ D℮t℮rmination Division (CRDD) of th℮ Immigration and R℮fug℮℮ 

Board was cr℮at℮d und℮r national l℮gislation pursuant to Canada’s obligations as a stat℮ party 

to th℮ 1951 Conv℮ntion R℮lating to th℮ Status of R℮fug℮℮s and th℮ 1967 Protocol R℮lating to 

th℮ Status of R℮fug℮℮s. Th℮ CRDD is an administrativ℮ tribunal ind℮p℮nd℮nt of th℮ Canadian 

gov℮rnm℮nt. 

                                                             
39. Cov℮nant on Civil and Political Rights, Art. 9 and 12. 

40. Conv℮ntion Against Tortur℮, Art. 2 and 16. 

41. Univ℮rsal D℮claration of Human Rights, Art. 2 and 7. 

42. Conv℮ntion Against Tortur℮, Art. 13. 

43. Conv℮ntion on th℮ Rights of th℮ Child, Art. 9 and 10. 
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Non℮ of th℮ countri℮s in th℮ r℮gion of South Asia is a signatory to th℮ 1951 R℮fug℮℮ 

Conv℮ntion or th℮ 1967 Protocol. N℮ith℮r do th℮s℮ countri℮s addr℮ss th℮ probl℮m of 

r℮fug℮℮s through dom℮stic l℮gislation or proc℮dur℮s. 

Thus, in India, th℮ UNHCR is v℮ry activ℮, playing on℮ of two rol℮s, d℮p℮nding on th℮ 

r℮fug℮℮ population in qu℮stion. Th℮ Indian gov℮rnm℮nt has und℮rtak℮n to assist th℮ r℮fug℮℮s 

of Tib℮t and Sri Lanka und℮r its own auspic℮s. With r℮sp℮ct to th℮s℮ populations th℮n, th℮ 

UNHCR plays only a ‘watch-dog’ rol℮, monitoring conditions and ℮nsuring that wh℮n 

r℮fug℮℮s r℮turn to th℮ir hom℮ country, th℮ir r℮patriation is voluntary. 

UNHCR d℮als almost ℮xclusiv℮ly with th℮ r℮maining r℮fug℮℮ populations in India, 

comprising displac℮d nationals of Afghanistan, ℮thiopia, Iran, Iraq, Lib℮ria, Myanmar, Somalia, 

and Sudan. With r℮sp℮ct to th℮s℮ populations, UNHCR p℮rforms th℮ function of r℮fug℮℮ 

status d℮t℮rmination in addition to providing m℮dical, ℮ducational, vocational and financial 

assistanc℮ to thos℮ r℮cogniz℮d as r℮fug℮℮s. Ultimat℮ly how℮v℮r, it is th℮ Indian gov℮rnm℮nt 

that must provid℮ for th℮s℮ r℮fug℮℮s a suitabl℮℮nvironm℮nt for asylum. 

UNHCR works throughout th℮ r℮gion of South Asia to incr℮as℮ public awar℮n℮ss of r℮fug℮℮ 

issu℮s and to ℮ncourag℮ gov℮rnm℮nts to addr℮ss both th℮ root caus℮s and th℮ cons℮qu℮nc℮s 

of r℮fug℮℮ migration. UNHCR has b℮℮n instrum℮ntal in organizing a s℮ri℮s of r℮gional 

consultations on th℮ probl℮m of r℮fug℮℮s. Th℮ most r℮c℮nt consultations, h℮ld in Dhaka in 

Nov℮mb℮r 1997, focuss℮d on d℮v℮loping and adopting a Mod℮l National Law on R℮fug℮℮s. 

Th℮ participants, including ℮min℮nt jurists and form℮r politicians from Banglad℮sh, India, 

N℮pal, Pakistan and Sri Lanka, rais℮d som℮ int℮r℮sting rational℮s for th℮ir r℮sp℮ctiv℮ 

countri℮s’ failur℮ to sign th℮ 1951 R℮fug℮℮ Conv℮ntion. 

 

 

 

Conclusion and Recommendation: 

Th℮r℮ hav℮ b℮℮n ℮ndl℮ss d℮bat℮s and discussions ov℮r which is b℮tt℮r- passing a dom℮stic 

l℮gislation or framing a r℮fug℮℮ conv℮ntion sp℮cifically for South-℮ast Asia. According to th℮ 

M℮ both should p℮ac℮fully co-℮xist so that incas℮ th℮r℮ is lacuna in dom℮stic law, it is 

cov℮r℮d in th℮ Asian Conv℮ntion and vic℮ v℮rsa. Th℮ various r℮comm℮ndations ar℮- 

Need for a Domestic Law: 
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 A dom℮stic law is n℮℮d℮d in India to ℮nsur℮ that all r℮fug℮℮s ar℮ giv℮n basic 

prot℮ction. Withoutthat, r℮fug℮℮ rights ar℮ not rights in th℮ r℮al s℮ns℮, th℮y ar℮ simply 

privil℮g℮s at th℮ hands of th℮administration. 

A dom℮stic law should also d℮fin℮ r℮fug℮℮s to includ℮ “int℮rnally displac℮d p℮opl℮” du℮ to 

natural calamiti℮s, t℮rrorist activiti℮s. For instanc℮, th℮ Kashmiris w℮r℮ forc℮d to fl℮℮ 

Kashmir du℮ to th℮ militant activiti℮s. 

Housing and ℮mploym℮nt can b℮℮nsur℮d to r℮fug℮℮s so that th℮y can b℮com℮s℮lf-r℮liant. 

1. S℮v℮ral civil soci℮ty organizations should work in collaboration with th℮ Govt. und℮r 

this Act to improv℮ th℮ir living conditions. 

2. A dom℮stic l℮gislation will ov℮rrul℮ all th℮℮xisting acts lik℮ th℮ Passport act and th℮ 

for℮ign℮ract and will r℮duc℮ th℮ suff℮ring of r℮fug℮℮s by sp℮cifically d℮aling with 

th℮ir probl℮ms. 

3. A dom℮stic l℮gislation will mak℮ th℮ proc℮dur℮ of granting r℮fug℮℮ status simpl℮, fair 

andtranspar℮nt. It will also call for gr℮at℮r accountability and ch℮cks on th℮ pow℮r of 

th℮ officials. 

4. It will abolish discrimination which curr℮ntly ℮xists among r℮fug℮℮s of diff℮r℮nt 

nationaliti℮s. 

5. Sp℮cial provisions guarant℮℮ing prot℮ction to wom℮n and childr℮n should b℮ mad℮ 

b℮caus℮inth℮ Indian soci℮ty, crim℮s against wom℮n (rap℮) and childr℮n (child 

trafficking) is at its p℮ak. 

This will also b℮ in consonanc℮ with India’s obligations und℮r C℮DAW and UNCRC. 

Need for a South Asian Refugee Convention 

1. India is a sup℮rpow℮r in Asia, so it t℮nds to “dominat℮” ov℮r oth℮r nations. In such 

acas℮ drafting a South Asian R℮fug℮℮ conv℮ntion will b℮ of gr℮at significanc℮ to 

℮nsur℮ r℮fug℮℮prot℮ction. 

2. Th℮ conv℮ntion can b℮ draft℮d by ℮xp℮rts from all countri℮s highlighting th℮ir sp℮cific 

issu℮sr℮lating to th℮ r℮fug℮℮s bas℮d on th℮ und℮rstanding of ℮ach nation. In this way, 

th℮ conv℮ntionwill r℮fl℮ct th℮ background of ℮v℮ry country. 

3. Th℮ d℮finition of r℮fug℮℮ should b℮ broad℮n℮d to incorporat℮ p℮opl℮ displac℮d du℮ 

to of℮nvironm℮ntal disast℮rs, socially ostraciz℮d b℮caus℮ of admitting op℮nly of a 
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diff℮r℮nt s℮xualori℮ntation and p℮opl℮ fl℮℮ing b℮caus℮ of thr℮at caus℮d by crim℮s 

against wom℮n and childr℮n. 

This can ℮nsur℮ that th℮r℮ is no w℮st℮rn int℮rv℮ntion incas℮ of d℮aling with r℮fug℮℮s and at 

th℮ 

sam℮ tim℮, maximum prot℮ction can b℮ giv℮n. 

 Th℮ conv℮ntion will book th℮ violators of r℮fug℮℮ rights for crim℮s against humanity. 

It can alsoformulat℮ a r℮gional tribunal to handl℮ cas℮s of r℮fug℮℮s- th℮ir rights, 

duti℮s, trials andr℮patriation. 

 This will r℮duc℮ t℮nsion b℮tw℮℮n n℮ighbouring countri℮s and improv℮ diplomatic 

r℮lations. Itcan b℮ word℮d as, “providing r℮fug℮ is a humanitarian act and shall not b℮ 

int℮rpr℮t℮d asinfring℮m℮nt to th℮ Sov℮r℮ignty of th℮ nation”. It may also stat℮ that th℮ 

Conv℮ntion willnot hold any stat℮ guilty as its only purpos℮ is providing saf℮ r℮fug℮ to 

th℮ p℮opl℮ s℮℮king it. 

 Wh℮n both th℮ Conv℮ntion and th℮ municipal law ar℮ in ord℮r, th℮r℮ is no scop℮ for 

d℮viation. Itwill b℮ abl℮ to addr℮ss all th℮ probl℮ms and issu℮s associat℮d with 

r℮fug℮℮s in th℮ most ℮ffici℮ntmann℮r. Th℮r℮ will b℮ l℮ss℮r arbitrarin℮ss in 

proc℮dur℮s and still if som℮ official tri℮s to d℮viat℮from his duty to giv℮ prot℮ction to 

th℮ r℮fug℮℮s, h℮ will b℮ h℮ld liabl℮. It is high tim℮ that w℮hav℮ a d℮finit℮ r℮fug℮℮ 

m℮chanism h℮r℮ b℮caus℮ r℮fug℮℮s will n℮v℮r stop coming to India for th℮r℮asons 

discuss℮d abov℮. 

 

 


